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Introduction

In a manner similar to title insurance for traditional real estate transactions, the Fidelity National Family of Companies new “UCCPlus Insurance Protection” program insures commercial loan transactions secured by non-real estate assets for proper attachment, perfection and priority.  Non-real estate assets are essentially "personal property" and defined by the Uniform Commercial Code (UCC) to include inventory, furniture, fixtures, equipment, accounts, deposits future revenue streams, general intangibles and the like.

UCCPlus is ideal for Lenders to fully insure "both sides" of a Mixed Collateral Transaction.  Hotels, Hospitals and Power Generation Plants are examples of loans that involve both real property and personal property.  UCCPlus also insures non-real estate loan products including Asset Based Lending, Mezzanine Financing and Commercial Loan Workouts.  UCCPlus is particularly valuable to protect the interest of Mezzanine Lenders as well as Investors.    

Revised Article 9  

The UCC is the body of law adopted by each state individually that defines the manner in which Lenders grant, perfect and enforce their security interests.  Recent Revisions to Article 9 of the Uniform Commercial Code have made this insurance product very attractive and valuable to Lenders as well as their outside counsel.  UCCPlus complements the traditional Legal Opinion, while serving as a “Second Set of Eyes” in complex, multi-jurisdictional loan originations.  
Revised Article 9 directly impacts Lenders and Lawyers involved in commercial lending.  Examples of revisions include changes in the description of collateral, certain filing requirements, filing forms and filing jurisdictions for both search and filing purposes.  These changes, intended to standardize and simplify the law, required a whopping 178,000 words to describe and document.  These changes represent uncertainty and risk to Lenders and their Lawyers, and now the Fidelity National Family of Companies has an insurance product to minimize risk associated with the attachment, perfection and priority of security interests under the new law.

Major Differences

The most significant difference between traditional real estate title insurance and UCCPlus is that this lender product insures attachment, perfection and priority of the insured's security interest, not ownership of pledged assets.  It insures validity and enforceability of lender's security interest, insures against unknown liens and failure of any assignment shown in Schedule A.  Like real property title insurance, UCCPlus covers loss due to forgery, fraud, undue influence, duress, incapacity, incompetency and impersonation affecting the insured security interest; and provides for defense costs and indemnification.

Competitive Advantages
UCCPlus provides the industry’s broadest coverage to the insured by referring to “prior lien” as “Any” rather than reference to (consensual) “Lien Creditor”; and with respect to undisclosed defects, given our definition and use of the term "knowledge" rather than the term "notice" as it relates to potential exclusions.  Similarly benefiting the insured, our concept of indebtedness is broader and includes such important elements of the Lender's loan agreement as attorney's fees, court costs and the like.

UCCPlus also possesses narrower bankruptcy exclusions, for the benefit of the Lender; for example as it relates to equitable subordination.  In addition, UCCPlus is more precise to the insured's benefit in both determining the existence of a loss and in measuring the loss amount.  Further, UCCPlus waives the right of subrogation against Lenders Counsel.

We welcome the input of Lender’s Counsel to craft Specialized Endorsements, which are continually developed to ensure maximum benefit in matching up coverages and exclusions to specific transactions.  Also, FNF’s new Transaction Management Function assures efficient and timely closings.

Pricing

Base cost-per-thousand in coverage ranges from $1.75 to .40 cents.  At $3 Million in coverage the cost is $1.00 or $3,000.  At $10 Million in coverage the cost is .75 cents or $7,500.  A 10% Discount from these rates is available in many states for qualifying Mezzanine and Mixed Collateral transactions.  Policies include the primary UCC search in the primary jurisdiction and preparation of the perfecting document.  Tracking Services are available.  

Placing an Order

Underwriting and policy production has been centralized in the city of Chicago.  Order Forms can be downloaded from www.uccplus.com, by contacting your local office of Fidelity National Title, Ticor Title, Chicago Title, Security Union and Alamo Title, or by calling toll free telephone number 877-892-5474. 

Orders can be placed using FAX number 312-223-3449.  For more information contact Theodore H. Sprink, Senior Vice President, UCC Insurance Division, at telephone number 619-744-4410, via e-mail tsprink@fnf.com or by visiting our web site www.uccplus.com .

